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THE
CESTUI QUE VIE ACT, 1707

6 Anne c. 72 (Imperial)

An Act for the more effectual Discovery of the Death of Persons pretended
to be alive to the Prejudice of those who claim Estates after their
Deaths ‘
Short title conferred by Short Titles Act, 1896, 59 & 60 Vic. c. 14.

Reasons for passing this Act. Reversions, etc. expectant upon
determination of life estate, upon affidavit of belief of death of infant
or other tenant for life, and that such death is concealed by guardian,
etc. may yearly obtain an order in Chancery for the production of such
tenant for life. Whereas divers persons as guardians and trustees for
infants and husbands in right of their wives and other persons having
estates or interests determinable upon a life or lives have continued to
receive the rents and profits of such lands after the determination of their
said particular estates or interests. And whereas the proof of the death
of the persons on whose lives such particular estates or interests depended
is very difficult and several persons have been and may be thereby
defrauded. For remedy whereof and for preventing such fraudulent
practices be it enacted by the Queen’s most excellent Majesty by and
with the advice and consent of the lords spiritual and temporal and
commons in this present Parliament assembled and by the authority of
the same that any person or persons who hath or shall have any claim
or demand in or to any remainder reversion or expectancy in or to any
estate after the death of any person within age married woman or any
other person whatsoever upon affidavit made in the High Court of
Chancery by the persons so claiming such estate of his or her title and
that he or she hath cause to believe that such minor married woman or
other person is dead and that his or her death is concealed by such
guardian trustee husband or any other person shall and may once a year
if the person aggrieved shall think fit move the lord chancellor keeper or
commissioners for the custody of the great seal of Great Britain for the
time being to order and they are hereby authorized and required to
order such guardian trustee husband or other person concealing or
suspected to conceal such person at such time and place as the said court
shall direct on personal or other due service of such order to produce
and shew to such person and persons (not exceeding two) as shall in
such order be named by the party or parties prosecuting such order such
minor married women or other persons aforesaid. And if such guardian
trustee husband or such other person as aforesaid shall refuse or neglect
to produce or shew such infant married woman or such other person on
whose life any such estate doth depend according to the directions of
the said order that then the Court of Chancery is hereby authorized and
required to order such guardian trustee husband or other person to
produce such minor married woman or other person concealed in the said
Court of Chancery or otherwise before commissioners to be appointed
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by the said court at such time and place as the court shall direct two of
which commissioners shall be nominated by the party or parties prosecuting
such order at his her or their costs and charges. And in case such
guardian trustee husband or other person shall refuse or neglect to
produce such infant married woman or other person so concealed in
the Court of Chancery or before such commissioners whereof return shall
be made by such commissioners and that return filed in the petty bag
office in either or any of the said cases the said minor married woman
or such other person so concealed shall be taken to be dead and it
shall be lawful for any person claiming any right title or interest in
remainder or reversion or otherwise after the death of such infant
marricd woman or such other persons so concealed as aforesaid to enter
upon such lands tenements and hereditaments as if such infant married
woman or other person so concealed were actually dead.

Jurisdiction under this Act in relation to land under the Real Property Acts
or sought to be brought under those Acts is conferred on the Supreme Court or
a judge thereof by the Real Property Acts, 1861 to 1963, s. 90, p. 633, post.
It appears that the Supreme Court also possesses jurisdiction under the Act by
virtue of ss. 20, 21, and 34 of the Supreme Court Act of 1867, title SUPREME
COURT.

A remainderman may apply notwithstanding that in certain events he is not
immediately entitled on the death of the life tenant, Ex parte Grant (1801) 6 Ves.

512.

For procedure under the section, see Re Owen (1878), 10 Ch. D. 166: Re
Lingen (1841), 12 Sim. 104; Re Pople (1889), 40 Ch. D. 589; 32 Halsbury's Laws
of England, 3rd ed., p. 298.

There is a rebuttable presumption of law that a person who has not been
heard of for seven years by those who would naturally hear of him if alive is
dead, but no presumption that he was alive or dead at any time during that
period, Re Phene’s Trusts (1869), 5 Ch. App. 139; [1861-73] All E.R. Rep. 514.
See also 15 Halsbury’s Laws of England, 3rd ed., p. 344; Ex parte Genge (1873),
3 S.C.R. 165; Re Cameron’s Will (1867), 1 S.C.R. 167 (nothing discoverable of
passengers who had abandoned sinking ship).

2. Hf such infant, etc. tenant for life, appear to be in some place beyond
sea, party prosecuting such order may send over to view such infant. And
be it further enacted by the authority aforesaid that if it shall appear to the
said court by affidavit that such minor married woman or other person for
such life such estate is holden is or lately was at some certain place beyond
the scas in the said affidavit to be mentioned it shall and may be lawful for
the party or parties prosecuting such order as aforesaid at his her or their
costs and charges to send over one or both the said persons appointed by
the said order to view such minor married woman or other person for whose
life any such estate is holden and in casc such guardian trustee husband or
other person concealing or suspected to conceal such persons as aforesaid
shall refuse or neglect to produce or procure to be produced to such person or
persons a personal view of such infant married woman or other person for
whose life any such estate is holden then and in such case such person
or persons are hereby required to make a true return of such refusal or
neglect to the Court of Chancery which return shall be filed in the petty
bag office and thereupon such minor married woman or other person for
whose life any such estate is holden shall be taken to be dead and it shall
be lawful for any person claiming any right title or interest in remainder
reversion or otherwise after the death of such infant married woman or
other person for whose life any such estate is holden to enter upon such
lands tenements and hereditaments as if such infant married woman or
other person for whose life any such estate is holden were actually dead.
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3. If it appear afterwards in any action to be brought that such tenant for
life was alive at the time of the order made, then he or she may re-enter,
and have action for rent, etc. Provided always that if it shall afterwards
appear upon proof in any action to be brought that such infant married
woman or other person for whose life any such estate is holden were alive
at the time of such order made that then it shall be lawful for such infant
married woman guardian or trustee or other person having any estate or
interest determinable upon such life to re-enter upon the said lands
tenements or hereditaments and for such infant married woman or other
person having any estate or interest determinable upon such life their
executors administrators or assigns to maintain an action against those who
since the said order received the profits of such lands temements or
hereditaments or their executors or administrators and therein to recover
full damages for the profits of the same received from the time that such
infant married woman or other person having any estate or interest
determinable upon such life were ousted of the possession of such lands
tenements or hereditaments.

As to mesne profits, see also s. 5.

4. Proviso for guardian, etc. who shall make it appear that due endeavour
has been used to procure the appearance of such infant and tenant for life.
Provided always that if any such guardian trustee husband or other person
or persons holding or having any estate or interest determinable upon the
life or lives of any other person or persons shall by affidavit or otherwise
to the satisfaction of the said Court of Chancery make appear that he she
or they have used his her or their utmost endeavours to procure such infant
married woman or other person or persons on whose life or lives such
estate or interest doth depend to appear in the said Court of Chancery or
elsewhere according to the order of the said court in that behalf made and
that he she or they cannot procure or compel such infant married woman
or other person or persons so to appear and that such infant married
woman or other person or persons on whose life or lives such estate or
interest doth depend is are or were living at the time of such return made
and filed as aforesaid then it shall be lawful for such person or persons to
continue in the possession of such estate and receive the rents and profits
thereof for and during the infancy of such infant and the life or lives of
such married woman or other person or persons on whose life or lives
such estate or interest doth or shall depend as fully as he she or they
might have done if this Act had not been made.

5. Guardians, frustees, etc. holding over without consent of remainder man,
etc. deemed trespassers. And be it further enacted by the authority
aforesaid that every person who as guardian or trustee for any infant and
every husband seised in right of his wife only and every other person
having any estate determinable upon any life or lives who after the
determination of such particular estates or interests without the express
consent of him her or them who are or shall be next and immediately
entitled upon and after the determination of such particular estates or
interests shall hold over and continue in possession of any manors,
messuages, lands, tenements or hereditaments shall be and are hereby
adjudged to be trespassers and every person and persons his her and
their executors and administrators who are or shall be entitled to any such
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manors messuages lands tenements and hereditaments upon or after the

determination of such particular estates or interests shall and may recover

in damages against every such person or persons so holding over as

foresaid and against his her or their executors or administrators the full

value of the profits received during such wrongful possession as aforesaid.
As to recovery of profits, see also s. 3.




